Def.  Doc.  No.  272P-A 


Exhibit  No. 


Excerpt  from  "International  Law"  by  Charles  G.  Fenwick 
2nd  Ed. 


THE  AGENTS  OF  INTERNATIONAL  INTERCOURSE 


The  lav;  regulating  the  diplomatic  intercourse 
between  notions  is  one  of  the  oldest  parts  of  the 
general  body  of  international  law.  Indeed,  in  some 
of  its  branches  it  antedates  all  other  parts  of  that 
law.  The  records  of  ancient  China,  I^dia,  and  Egypt 
show  a  respect  for  the  person  of  ambassadors  end  for 
the  sacred  character  of  their  office,  ^he  Greeks  and 
Romans,  while  having  no  permanent  embassies,  recogniz¬ 
ed  the  right,  of  soveriegn  states  to  send  ambassadors, 
received  their  envoys  with  great  respect,  and  accorded 
to  the  envoys  a  personal  inviolability  supported  by 
the  strongest  sactions.  In  Rome  the  principle  of 
exterritoriality  found  definite,  ...  recognition. 

.  with  the  development  of  the 

independent  Italian  states  in  the  fourteenth  century, 
embassies  took  on  a  formal  character,  particularly  in 
the  case  of  the  papal  representatives  sent  out  from 
the  Holy  See  to  the  various  secular  courts.  By  the 
fifteenth  century  the  permanent  interrepresentation 
of  states,  in  the  form  of  resident  embassies,  made 
its  appearance;  and  within  two  centuries  an  elaborate 
code  of  diplomatic  procedure  was  huilt  up.  Questions 
of  precedence  and  of  the  personal  inviolability  of 
the  ambassador  occupied  the  attention  of  statesmen 
and  writers  and  were  the  occasions  of  numerous  dis¬ 
putes  between  states.  Since  the  adoption  in  1818  of 
a  formal  classification  of  diplomatic  agents  there 
have  been  few  important  changes  in  the  law.  ...In 
certain  respects  the  significance  of  the  ambassador's 

functions  .  has  increased  in  consequence  of  the 

closer  contacts  between  states  of  recent  years. 


The  primary  agents  of  international  intercourse 
arc  the  constitutional  heads  of  the  separate  states. 
While  international  law  has  no  jurisdiction  over  the 
organization  and  personnel  of  a  state's  government, 
it  recognizes  the  domestic  constitutional  law  of 
each  state  to  the  extent  of  accepting  as  head  of 
the  state  the  person  holding  that  position  with  ap¬ 
parent  legal  right . international  law 

recognizes  .  that  the  policies  announced  or 

the  measures  pursued  by  the  governmnnt  arc  in  effect 
the  will  of  the  state.  In  consequence  of  this  re- 
presewtative  character  of  the  head  of  the  state, 
certain  formalities  and  courtesies  attend  the  visit 
of  the  monarch  or  president  of  one  state  to  the  head 
of  another  state,  and  the  privileges  and  immunities 
regularly  extended  t»  ambassadors  are  extended  to 

them  with  scrupulous  exactness. . the  head 

of  the  state  continues  to  be  the  personality  in 
whose  name  ambassadors  and  ministers  are  sent  from 

one  state  and  reeeived  by  another . it  is 

for  constitutional  law  only  to  determine  the  organ¬ 
ization  and  functions  of  his  office  in  respect  both 
to  the  diplomatic  representation  of  the  state  in 
foreign  countries  and  to  the  supervision  of  the 
conduct  of  the  particular  oersons  to  whom  that  task 
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,  .  .  .  international  lav/  deals  with  the  relations 
between  the  foreign  si  cretary  and  tlie  diplomatic 
representatives  of  other  states.  A  number  of  rules, 

•  •  •  .  have  been  developed  prescribing  the  proced¬ 
ure  by  which  official  communications  are  exchanged 
and  interviews  held  bet;  eon  the  foreign  secretary 
and  the  group  of  residents  known  collectively  as  the 
"diplomatic  corps."  Moreover,  modern  international 
practice  makes  the  soert  tpry  of  foreign  affairs  the 
responsible  medium  of  negotiations  with  foreign 
states,  so  that  documents  sent  out  in  the  name  of 
the  state  are  sign'd  by  him  and  negotiations  are 
conducted  in  his  rertu  .  International  usage,  how¬ 
ever,  prescribes  that,  as  a  general  rule,  the 
foreign  secrotary  of  one  state  shall  communicate 
with  the  foreign  secretary  of  another  through  the 
medium  of  the  diplomatic  agents  resident  in  the 
state  to  which  the  communication  is  sent. 

(PP  360-361-362) 

. The  early  ambassador  of  the  fifteenth  cent¬ 
ury  not  only  conducted  the  business  of  his  sovereign 
but  represented  his  person  as  v;  11 .  • 

At  the  Congress  of  Vienna,  in  1815,  an  effort 
was  mode  "to  prevent  in  the  future  the  inconveniences 
which  hove  frequently  occurred,  and  which  may  still 
occur,  from  the  claims  of  precedence  among  the  dif¬ 
ferent  diplomatic  characters"  by  dividing  them  into 
"classes,"  os  follows:  (1)  ambassadors,  1  gates, 
or  nuncios,  who  alone  were  allowed  to  repr*  sent  tv 
the  oerson  of  their  sovereign;  (2)  envoys,  ministers, 
or  oth'-r  persons  accredited  to  sovereigns;  (3)  charg<  s 
d’affaires,  accredited  to  ministers  for  foreign  affairs. 
.  ...  It  should  be  observed  t  at  .  .  .  .  custom  •  •  . 
decreed  that  the  smaller  states  shall  not  appoint  repre¬ 
sentatives  of  the  first  class.  ,  .  . 

International  law  contains  no  positive-  rules 
regarding  the  personal  character  or  q ualif ications 
of  the  persons  appoint'd  by  a  state  as  its  repre¬ 
sentatives  abroad.  .  .  . 

(pp  364-365) 

Once  appointed  to  his  post,  international  law 
prescribes  that  th;  diplomatic  agent  shall  be  armed 
with  certain  documents  which  arc  the  credentials  of 
his  office.  A "letter  of  credence,"  addressed  by  the 
h<8d  of  the  statr  sending  the  public  minister  to  the 
head  of  th*'  foreign  state,  identifies  the  minister 
and  designates  his  rank  and  the  general  object  of  his 
mission;  at  the  same  time,  it  asks  that  the  minister 
be  received  favorably  and  that' full  credence  be  given 
to  v/het  he  shall  say  on  the  pert  of  his  state,  .  .  . 

In  addition  to  the  above  documents,  dipldmatic  agents 
also  receive  from  their  home  governments  general  or 
special  "instructions"  for  the  conduct  of  the  business 
intrusted  to  them;  but  these  arc  of  no  concern  to 
international  law. 

International  practice  contains  a  certain  number 
of  customary  rules  regulating  the  reception  of  diplo¬ 
matic  agents  when  they  have  arrived  at  the  seat  of 
the  government  to  v/hich  they  arc  accredited.  • 

(pp  366-367) 
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.  .  .  .  This  reception  must  be  a  public  one  in  the 
case  of  ambassadors  ....  Other  rules  regulate 
the  notification  to  bo  given  if  the  arrival,  the 
privileges  and  immunities  accorded  to  him  before 
his  official  roe  ption,  and  details  of  ceremonial, 
these  rules  have  attained  a  legal  status.  .... 
a  branch  "of  t  her.  is  no  iflore  than  bed  form,  unless 
a  deliberate  insult  should  be  intended. 

The  functions  or  duties  performed  by  diplo¬ 
matic  agents  are  primarily  determined  by  the 

municipal  law  of  their  home  states . A  third 

group  of  functions  brings  the-  minister  into  direct 
and  officirl  contact  with  the  foreign  government. 

Here  interna tl onal  low  intervenes  to  prescribe  cert¬ 
ain  rules  of  procedure  and  to  impose  certain  res¬ 
traints  .  .  in  the  interest  of  promoting  cooperation 
and  preventing  friction  between  the  two  countries. 

.  .  .  .Diplomatic  etiquette  likewise  forbids 
public  ministers  to  correspond  with  the  press  upon 
matters  which  are  the  subject  of  offical  communic¬ 
ation,  or  to  publish  a  note  or  despatch  from  their 
home,  government  before  it  has  been  received.  ... 

By  long  custom,  antedating  perhaps  all  other 
rules  of  international  law,  the  diplomatic  agents 
sent  by  one  state  to  another  have  been  regarded  as 
possessing  a  peculiarly  sacred  character,  in  con¬ 
sequence  of  v hich  they  have  been  accorded  special 
privileges  end  immunities.  .  •  *  Grotius  wrote  in 
1625  that  there  were  "two  points  with  regard  to 
ambassadors  which  are  everywhere  recognized  as  ore- 
scribed  by  the  law  of  nations,  first  that  they  be 
admitted,  and  then  that  they  be  not  violated."  The 
basis  upon  which  this  personal  immunity  rested  was 
generally  found  in  the  principle  that  the  ambassador 
personified  the  sUtc-  or  sovereign  he  represented. 

From  this  principle  developed  not  only  the  custom  of 
according  special  protection  to  the  person  of  the 
ambassador  but  also  p  comprehensive  exemption  from 
the  local  jurisdiction.  .  •  .  Even  the  outbreak  of 
war  betweon  two  countries  does  not  lessen  the  obligat¬ 
ion  of  the  local  government  in  this  respect.  .  .  . *. 

In  addition  to  enjoying  special  protection  of 
their  persons,  ambassadors  ore  completely  immune 
from  the  criminal  jurisdiction  of  the  state.  Under 
no  circumstances  may  they  be  prosecuted  for  offenses 

against  law  and  order . Should  he  conspire 

against  the  safety  of  the  state,  ho  may  temporarily 
forfeit  his  personal  freedom;  but  no  further  punish¬ 
ment,  other  than  expulsion,  may  be  inflicted  upon 
him.  The  classic  coses  of  conspiracy  are  those  of 
Count  Gyllenborg,  the  Swedish  embassador  in  London 
in  1717,  who  v/ as  arrested  for  complicity  in  a  plot 
against  George  I,  and  of  Prince  Cellamere,  the 
Spanish  ambassador  in  Paris,  who  was  arrested  in  1718 
for  conspiring  to  overthrow  the  French  regent. 

(HP  367  -  370  inc) 

With  the  privileges  and  immunities  conferred 
upon  diplomatic  officers  mush  be  associated  those 
attributed  by  special  treaty  agreements  to  certain 
public  officials  engaged  in  international  activities. 
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The  Hogue  Convention  for  the  Pacific  Settlement 
of  International  Disputes  gave  to  the  members  01 
on  arbitration  tribunol  constituted  under  its 
provisions  diplomatic  privileges  and  immunities 
when  in  the  performance  of  their  duties  and  when 
outside  their  own  country.  Similar  immunities 
ore  granted  by  the  Covenant  to  representatives 
of  members  of  the  League  of  Nations  end  to  offic¬ 
ials  of  the  League  when  engaged  in 
of  the  League,  and,  by  the  Statute  of  the  Perman¬ 
ent  Cout  of  International  Justice,  to  judges  and 
deputy  judges  of  the  court. 

The  privileges  conferred  upon  ambassadors 
extend  beyond  his  person  to  his  official  residence 
and  to  the  members  of  his  suite .  •  •  *  • 

The  question,  to  what  extent  a  diplomatic 
mission  possesses  a  "right  of  asylum"  which  may 
be  taken  advantage  of  by  fugitives  from  justice 

•  .  •  • 

It  is  with  respect  to  political  refugees  .  . 
that  the  chief  problem  has  arisen.  •  •  . 

.  #  In  1928  a  Convention  was  adopted  at 
Havana *by  the  twenty-one  American  Republics  defin¬ 
ing  the  extent  to  which  asylum  might  be  given. 

While  it  was  to' ||e  denied  to  persons  accused  of 
common  crimes  end  to  deserters  from  the  army  and 
navy,  it  might  be  granted  under  certain  circumstan- 
cc7, ’specified  In  part,  to  political  offenders.  .  . 

(PP  372  -  375  inc) 

The  privileges  and  immunities  granted  are 
extended  in  large  pert  to  the  members  of  their 
retinue  or  suite.  Those  who  are  officially  con¬ 
nected  with  the  embassy  or  legation  enjoy  by  old 
custom  the  seme  inviolability  end  personal  exempt¬ 
ions  as  are  enjoyed  by  the  ambassador  himself.  .  . 

It  is  an  old  rule,  deduced  from  the  general 
principle  of  the  recognized  necessity  of  diplomatic 
intercourse  between  statos,  that  Public  ministers 
have  a  "right  of  innocent  passage" through  the  ter¬ 
ritory  of  third  states,  whether  their  mission  has 
not  yet  begun  or  has  officially  terminated.  •  •  • 

It  is  in  time  of  war,  however,  that  the 
question  of  innocent  passage  presents  special  dif¬ 
ficulty.  .  .  .The  United  States  .  .  .  points  out 
that  it  is  an  inalienable  right  of  sovereign  states 
to  exchange  ambassadors  and  that  third  states,  even 
in  time  of  war,  are  not  Justified  in  denying  that 
right. 

#  ,  Their  personal  immunity  in  such  case  is 
clearly  established,  it  is  doubtful  whether  they 
may  claim  any  other  privileges  beyond  the  right  to 
leave  the  country.  .  .  .  (pp376  _  3?g  lnc) 

The  general  principle  appears  to  be  recognized 
that  a  state  may  for  good  and  sufficient  reason  demand 
of  a  foreign  government  that  it  recall  an  individual 

minister  who  has  rendered  himself  persona ^Stances* shall 
but  the  law  is  not  clear  as  to  what  circumstances  sn 

give  rise  to  good  and  sufficient  reason. 
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Dcf .  Doc.  No.  2J2P-B  Exhibit  No. _ 

Excorpt  from  "Cases  on  International  Law"  by  Fenwick 

AGENTS  OF  INTERNATIONAL  INTERCOURSE 
Character  of  IV '  ins  Mo  Agents^. 

The  law  regulating  the  character  of  diplomatic 
agents  is  one  of  the  oldest  branches  of  international 
law,  with  precedents  reaching  back  into  ancient  Greece 
and  Rome.  Elaborate  rules  have  developed  regulating 
the  extent  to  which  states  have  a  "right  of  represen¬ 
tation,"  the  classification  of  diplomatic  agents,  the 
formalities  attending  the  appointment  of  particular 
agents ,  the  credentials  of  their  office  and  their  re¬ 
ception  by  the  foreign  since .****¥**4,*v* 

(Pago  597) 

Privileges  and  Immunities  of  Diplomatic  Agents . 

The  privileges  and  immunities  of  diplomatic 
agents  are  so  well  established  that  few  questions  arise 
in  connection  with  the  heed  of  the  diplomatic  mission 
or  his  immediate  subordinates.  The  old  fiction  of 
the  extraterritoriality’ of  the  embassy  has  given  way 
to  the  more  practical  pinciple  of  recognizing  certain 
definite  exemptions  belonging  to  the  diplomatic  agent, 
based  upon  the  necessity  of  securing  to  him  the  full¬ 
est  possible  freedom  in  the  discharge  of  his  official 
duties.************ 

(Page  605) 
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